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THE FEDERAL COMPETITION AND CONSUMER
PROTECTION ACT, 2018

FEDERAL COMPETITION AND CONSUMER PROTECTION ACT
MERGER REVIEW REGULATIONS, 2020

[20th Day of November, 2020]  Commence-

ment.
I n exer ciseof the power sconferred upon it by sections17, 18 and 163 of the Feder al

Competition and Consumer Protection Act, 2018 (“theAct”), and all other powers
enabling it in that behalf, the Federal Competition and Consumer Protection
Commission hereby makesthefollowing Regulations—

PaRT |—ScopPe AND OBJECTIVES

1. These Regulations are made to provide a regulatory framework for ~Scopeof the
the review of mergers pursuant to Part X1 of the Act and all mattersrelated ~ egulations
thereto.

2. These Regulations shall— Objectives
; : . of the
(a) provide the substantive and procedural requirements for the Regulations

implementation of Part XI1 of theAct ;

(b) outlinethejurisdictional limits of mergers under theAct ;

(c) clarify the process for merger notification and efficient handling of
notified merger cases ;

(d) provide guidance on the regulatory review process to identify the
substantial prevention or lessening of competition by mergers; and

(e) prescribe the procedure for remediation and disposition of notified
merger cases.

PaRT I1—JurisbicTioN OVER MERGERS

3. For the purposes of Section 92 of the Act, the Commission shall  Merging
consider an undertaking to beinvolved in amerger if it— Parties.

(a) isbeing acquired directly or indirectly by another undertaking ;

(b) isdirectly or indirectly acquiring another undertaking ;

(c) establishes direct or indirect control over the whole or part of the
business of another undertaking by way of acquisition of either shares or
assets ;

(d) isinvolved in an amalgamation or other combination with another
undertaking or isthe product of that amal gamation or combination between
the undertakings; or

(e) is entering into a joint venture with another undertaking or is the

product of an understanding to create ajoint venture between two or more
undertakings.
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4.—(1) Where affiliated undertakings engage in an internal scheme of
reorgani sation or restructuring which involvesthetransfer or change of business,
interests, assets, sharesor operations among the affiliated undertakings, without
a change of control, such a transaction shall not be deemed a merger for the
purpose of notification and approval by the Commission.

(2) Where however there is a change in the control of any of the
undertakingswithin agroup undergoing arestructuring or reorganisation, the
Commission shall deem such transaction asanotifiable merger under the Act.

5—(2) All joint ventures are subject to the scope of merger control by
the Commission if they meet the requirements of control under section 92(2)
of the Act.

(2) Any joint venture that operates on aregular or lasting basis with all
the functions of an autonomous economic entity shall be considered amerger.

(3) Any joint venture that is atransitory contractual arrangement with
no lasting impact in the market, such as cooperation on matters of research
and development, shall not be considered a merger.

6.—(1) The ability to exercise materia influenceisthe lowest level of
control that may give riseto arelevant merger situation.

(2) The Commission will conduct a case-by-case analysisto determine
whether the acquirer has the ability to influence materially the policy of the
target having regard to all the relevant circumstances of the case.

(3) In assessing material influence under section 92(2)(f ) of the
Act, the Commission shall primarily consider shareholding and voting power
and may also extend its consideration to other relevant factors including
but not limited to other forms or material ability of the acquiring party to
exercise indirect control or exert influence on policy, key decisions and
direction of the business.

(4) For the purposes of certainty, the Commission shall consider as
follows—

(a) the acquisition of shareholding or voting rights above twenty five
percent (25%) confers upon an acquirer a rebuttable presumption of the
ability tomaterialy influencepolicy ; and

(b) the acquisition of shareholding or voting rights below fifteen percent
(15%) will not, in general, lead to the Commission’sreview.

(5) Therelevant factorsin any assessment of materia influence by the
Commissioninclude but are not limited to—

(a) thedistribution of the remaining shareholding, including ordinary and
preference shares and any special classes of shares, in particular whether
the acquiring undertaking’s sharehol ding makesit the largest shareholder ;



(b) patterns of attendance and voting at shareholders’ meetings based
on recent shareholder returns (to establish whether other shareholders are
active or passive participants at company meetings), and in particular
whether voter attendance is such that the shareholder under consideration
would be ablein practiceto block special resolutions;;

(c) the existence of any special or preferential voting or veto rights
associated with the shareholding under consideration ;

(d) the status and expertise of the acquiring undertaking and its
corresponding influence with other shareholders;

(e) theexistence of any convertibleloan arrangement or other shareholder
loan arrangement that confers influence over certain decisions;

(f ) any other specia provisions in the Memorandum and Articles of
Association of thetarget undertaking conferring an ability on the acquiring
undertaking to materially influencepalicy ;

(g) the extent of information rights availableto the acquiring undertaking ;

(h) any restrictive covenants or special benefits attaching to the acquired

shares ;

(i) any pre-emption rightsin relation to the sale of shares or assets ;

(j) therights and influence of any significant debt holders;

(K) the composition of the board of directors; and

() any other contracts or arrangements between the parties.

(6) The Commission may consider other relevant factors such as the
existence of certain commercial agreements or arrangements between the
parties, that enable the acquiring undertaking, materially to influence policy
which may include, but are not limited to the following—

(a) the provision of consultancy services to the target undertaking ;

(b) cessation of production by one party ;

(c) sourcing al itsinputs or requirements from the other party ;

(d) financial arrangements that place conditions upon one party that
makes the party dependent on the other party ;

(e) right by oneparty either by itsalf or through anomineeto exercise control
or optionswith respect to rolesin managing or directing the course of the other
party including in management, finance, technical and operationa roles;

(f) any licence agreement for use of proprietary information or tools
belonging to one party, or the party’s ability or discretion to dictate what
tools may be used in the course of operations ; and

(g) theextent to which aparty can influence the use of its own systems,
operational or governance frameworks, or business model inthe operation
of the other party.
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7. Inrelation to the acquisition of minority shareholding, the Commission
shdll consider thefollowing as potentially anti-competitive effects, and arelevant
merger situation will be said to arise such that the impact of the transfer of
control shall be assessed by the Commission—

(a) alikelihood of interdependence between competitors that leads to
muted competition or coordinated conduct, in the case of acquisitions
between horizontal undertakings;

(b) alikelihood of an increase in the acquirer’s incentive to foreclose
rival suppliers, in the case of vertical or conglomerate acquisitions;

(c) accessto commercially sensitive information of competitors ; and
(d) blocking of potentially pro-competitive mergersand rationalisation.

8—(1) Wherethereisan increasein shareholding or alevel of board
representation, further to an earlier acquisition, that confers the ability to
materially influence an undertaking’s policy to alevel of control, that further
acquisition will produce anew relevant merger situation.

(2) Wherecontrol isacquired over aseries of transactionsor successive
events over a two-year period, the Commission shall regard such series of
transactions or successive events as having occurred by means of a single
transaction effected on the date of the latest transaction to occur.

PART |l l—NEecaTIVE CLEARANCE AND PRE-MERGER CONSULTATION

9.—(1) Where any undertaking or any other party to a transaction is
uncertain of whether or not atransaction or proposed transaction constitutes
arelevant merger andisnotifiable, it may apply to the Commission by way of
preliminary assessment for clearance and shall provide such information as
required by the Commission.

(2) Subject to section 92 of the Act, where, upon evaluation of an
application for negative clearance, the Commission considers that the
transaction—

(a) isexempt under the requirements of sections 92(3)(a) of theAct ; or

(b) does not present any circumstances that may warrant an exercise of
material influence under section 92(2)(f) of the Act ; or

(c) the merger is not notifiable under the Act and under the Threshold
Regulations,
it shall notify the undertaking of its determination and clear the transaction.

(3) Wherefurther information isrequired in order to determine whether
the transaction satisfies the requirements of a merger under the Act, it shall
notify the undertaking that it must apply for afirst detailed review, in accordance
with Part IV of these Regulations.



(4) The Commission may revokethe clearance granted under Regulation
9(2) where the application was based on inaccurate information.

(5) Anapplication for clearance under this Regulation shall be completed
using Form 4 andlodged infive (5) copieswith the Commission upon the payment
of the prescribed fees specified under the First Schedule to these Regulations.

10.—(1) Parties are strongly encouraged to request for pre-notification
consultations with the Commission to assist in determining the course of a
case, typicaly at least two weeks before submission of formal notification is
contempl ated.

(2) Such consultations may take placein person, by telephone, by video
conference or other digital means, or by any other means the Commission
determines to be appropriate to enable the parties and the Commission to
clarify matters such as—

(&) whether or not amerger is required to be notified ;

(b) the calculation of annual turnover, value of assets, market shares,
the merger notification filing fee and other substantive matters;;

(c) to inform the Commission where markets are novel or complex
(engagement with business people from the partiesis highly beneficial) ;

(d) whether a simplified or expedited procedure may be merited ;

(e) the requirements of Forms 1 or 2 and whether any draft notification
form provided by the parties may be deemed complete ;

(f) therequired supporting documents, including any reasons from the
partieswhy the need for certain documents may be dispensed with, thereby
enhancing efficiency and reducing the burden on both the merger parties
and the Commission ; and

(9) whether notifications have been madein other jurisdictions, including
other member countries of ECOWAS or AfCFTA.

ParT IV—THE NoTIFicATION PROCESS

11.—(1) Small mergers are not notifiable unless where the parties to
such merger voluntarily notify the Commission or where the Commission
considers that the merger may substantially prevent or lessen competitionin
accordance with section 95(1) of the Act.

(2) The Commission may compel notification onitsown initiative or as
may be prompted by complaints or information from competitors, consumers
or suppliers of the merging undertakings.

(3) A party to anotifiable small merger shall pay the appropriate merger
filing fees and provide such information prescribed by Form 1 and as may be
reguired by the Commission and submit all relevant supporting documentsto
the Commission.
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12—(1) Wherean undertakingisinvolved in alarge merger, an application
shall be made for the approva of the Commission before implementation, in
accordance with these Regulations and the provisions of the Act.

(2) A party to alarge merger shall notify the Commission of the merger
and shall, in the first instance, apply for approval by way of afirst detailed
review (Phase one review) of the merger for the purpose of determining
whether the merger islikely to substantially prevent or lessen competition.

(3) A party to alarge merger shall pay the appropriate merger filing fees
and provide such information prescribed by Form 1 and as may berequired by
the Commission and submit all relevant supporting documents to the
Commission.

13.—(1) The parties to amerger shall not take any steps to implement
the merger either prior to, or after notification until it has been approved by
the Commission.

(2) To maintain the competitive environment which existed before the
proposed merger as intact as possible, the merging parties shall ensure that
prior to and during the notification period, they take no steps or undertake
activitiesthat may be deemed a coordination or integration of their businesses
or their competitive conduct in any of the following respects—

(a) the exchange of commercially-sensitiveinformation ;
(b) the nature of contractual clauses governing the relationship ; and

(c) the activities of the parties before and during the notification of the
merger.

(3) For small mergers which are notified to the Commission post-
transaction, no further steps shall be undertaken by the merger parties to
integrate the respective businesses.

(4) The Commission may impose appropriateinterim measuresto maintain
or restore competition wherethe merger parties haveimplemented the merger
in contravention of subregulations (1) or (2).

(5) Where the Commission finds that any merging party violates sub-
regulation (1) or (2), the Commission, without prejudice to any prosecution
which may be initiated under the Act, may impose on the violating party,
an administrative penalty as prescribed by the Administrative Penalties
Regulations 2020.

(6) The Commission may, by order, also declare any such steps, actions,
activitiesdonein violation of subregulations (1) or (2) asvoid and of no effect.

(7) Merging partiesshall ensurethat they take proactive stepsincluding
establishing internal and expert teams to promote compliance with this
Regulation.



14.—(1) The purpose of the first detailed review shall be for the
Commission to determine whether or not the merger islikely to substantially
prevent or lessen competition.

(2) The parties to a merger may make a single application jointly or
severally to the Commission.

(3) Parties may notify the Commission separately if they so wish,
particularly in circumstances where they are including information, they do
not want made available to any other party.

(4) If an applicant believesitsinterests could be harmed by publication
or disclosure of any information, it should submit the information separately,
clearly marked as “Business Secrets’, and also explain why it considers the
information to be confidential .

(5) Further to sub-regulation (4), the Commission reserves the right to
determine what constitutes a Business Secret.

(6) Theapplication must be signed by an authorised signatory on behalf
of each of the parties separately.

(7) If some of the requested information are unavailable, applicants are
required to explain thereasonsfor theunavailability and givetheir best estimates
of theinformation.

15—(1) Thefees payable for the different categories of review shall be
asdetermined by the Commission using the parameters specified in the First
Schedul e to these Regulations.

(2) Each application must be accompanied by evidence of payment of
notification fees.

(3) The amount of the notification fee shall be obtained from the
Commission before payment of the fee.

16.—(1) Withinfive (5) business days of the receipt of an application to
notify and within two (2) business days of a complete and satisfactory
notification, the Commission shall publish anotice of the merger in theform
and manner prescribed by Form 1A, which isanon-confidential summary of
key information in the application and shall include—

(a) the parties to the merger ;

(b) the nature of the merger (for example, acquisition, combination or
joint venture) ;

(c) theareas of business activitiesof the partiesto the merger and whether
the merger will have an impact within Nigeria; and

(d) the strategic and economic rationale for the merger.
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(2) The publication of the notice shal include aninvitation to any interested
third parties to comment on the merger by providing awritten submission to
the Commission within three (3) business days of the publication in the case
of small mergers and seven (7) business days of the publication in the case
of large mergers.

(3) Thepartiestothe merger shall, at thetime of submission of Form 1,
furnish the Commission with evidence of service of Form 1A upon—

(a) any registered trade union that represents the employees in the
acquiring and target undertakings respectively ; or

(b) the employees or representatives of the employees of the acquiring
and target undertakings, if there are no such registered trade unions.

(4) Further to subregulation (1), where the merger parties make a
submission that does not fulfill the satisfactory notification requirement, the
Commission shall not publish Form 1A until such atime as the submission
fulfills satisfactory notification.

17.—(1) TheCommission shall undertakethefirst detailed review after
receiving a complete and satisfactory notification, including all relevant
supporting documents

(a) in the case of small mergers, within twenty (20) business days of
satisfactory notification, which may be extended by up to afurther fifteen
(15) business days where the merger raises initial competition concerns
and parties propose acceptable remedies, but where the need for a Phase
Two review is not expected ; and

(b) in the case of large mergers,

(i) within a maximum of sixty (60) business days of satisfactory
notification, which may be extended by up to afurther thirty (30) business
days where the merger raises initial competition concerns and parties
propose acceptabl e remedies, but where the need for a Phase Two review
is not expected, and

(ii) for the mgjority of cases where no material competition concerns
arise, the Commission will seek to complete the first detailed review
within forty-five (45) business days.

(2) The Commission shall conduct aninvestigation, undertaking market
testing and a substantive review of the notified transaction, including gathering
additional information in theform of—

(a) requests for further information or clarification from the merger
parties, where necessary ;

(b) requests for information from the merger parties competitors,
suppliers, customers and/or any other third parties deemed appropriate to
seek their views on the merger.



(3) Wherethe Commissionformstheview that amerger islikely togive
riseto asubstantial prevention or lessening of competition, thefollowing, anong
others, may constitute the sequence of engagement between the Commission
and merger parties—

(a) the convening of astate-of-play meeting informing the merger parties
of theresult of the Commission’s market testing and whether the Commission
will proceed with the issuance of an issues paper or proceed to clear the
merger ;

(b) the issuance and transmittal of an issues paper that sets out :

(i) theinitial findings of the market testing,

(i) the key competition concerns raised by the merger including the
theories of harm, and

(iii) asummary of third-party views on the merger ;
(c) the presentation of a written response by the merger parties
addressing the concerns raised in the issues paper and proposing
remedies as applicable ; and

(d) the convening of an issues meeting where the merger parties may
elaborate on or clarify the arguments put forward in the written response to
the issues paper.

(4) After consideration of the merger parties’ response to the issues
paper, wherethe Commission findsthat the merger istill likely to substantially
prevent or lessen competition and the remedies proposed by the merger parties
do not addressthe competition issuesidentified, the Commission shall undertake
a second detailed review, commencing phase two of the review.

(5) The Commission shall issue areport to conclude phase one, deciding
that—

(a) themerger isapproved, either unconditionally or subject to accepted
remedies ; or

(b) the merger still raises substantial competition concerns and the
Commission will undertake a second detailed review and will commence
phase two.

(6) Thefollowing timeframe shall apply with respect to sub-regulations
(4) and (5)—
(a) in the case of small mergers,

(i) where the undertakings propose acceptable remedies, the phase
one timeframe shall be extended by fifteen (15) business days ;

(i) where the Commission commences a second detailed review, the
overall timeframe shall be extended by forty (40) business days, with
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such timeframe inclusive of the period within which the undertakings
may propose acceptable remedies.

(b) in the case of large mergers,

(i) where the undertakings propose acceptable remedies, the phase
one timeframe shall be extended by thirty (30) business days;

(i) where the Commission commences a second detailed review, the
overall timeframe shall be extended by sixty (60) business days, with
such timeframe inclusive of the period within which the undertakings
may propose acceptable remedies.

18.—(1) At the second detailed review, the Commission shall conduct
an in-depth review and investigation with respect to the effects of the merger
on competition.

(2) The Commission may undertake any of the following during the
second detailed review—

(a) further and extensive information gathering, including parties’ interna
documents, economic data, companies’ sitevisitsand/or interviews;

(b) hearingswith third parties, including i ssuing detail ed questionnaires
to market participants, such as key customers or competitors and industry
experts such as relevant public authorities or regulators ;

(c) more in-depth analysis on the economic impact of the merger ;

(3) The Commission shall undertake an extensive and in-depth analysis
of the economic impact of the merger and will evaluate the following—

(a) the existence and validity of any counterweighting effects of the
merger that arelikely to result in any technological efficiency or other pro-
competitive benefit (otherwise referred to as the “efficiency test”) ;

(b) the existence and substantiality of any public interest grounds
(otherwise referred to as “ public interest considerations’) ; and

(c) whether the effects of the efficiency test are greater than and offsets
the effects of the substantial competition concerns and provides consumers
afair share of the resulting benefit.

(4) During the phase two review, the following, among others, may
constitute the sequence of engagement between the Commission and merger
parties:

(a) the convening of astate-of-play meeting to clarify any aspects of the

phase one decision and/or provide any input regarding the scheduling of the
phase two timetable ;

(b) the issuance and transmission of a statement of objections which
shall set out and identify :

(i) the competition concerns existent in the transaction ;



(ii) the substantive analysis undertaken by the Commissionincluding
itsinitia determination on market definition, the counterfactua and theories
of harm;

(iii) detailed views of third parties;;
(iv) theissuesthe merger parties must addresswith aview to enabling

them to exercisetheir rightsto be heard in writing and through aformal
oral hearing process ; and

(v) the means by which merger parties will be provided with all
information needed to adequately and effectively present their response
to the objections including having access to the case file to the extent
permissible having regard to confidentiality considerationsto protect the
business secrets of other merger parties and third parties.

(c) the presentation of awritten response by the merger parties addressing
the objections and issues identified in the statement of objections and
proposing remedies as applicable;

(d) the invitation to third parties to make submissions by way of oral
hearing, with or without the attendance of the merger parties, as may be
determined by the Commission given the circumstances of each case;

(e) theconduct of oral hearing proceedings by the Commissioninrelation
to the statement of objections and thewritten response thereto in accordance
with the principlesof fair hearing affording the merger partiesthe opportunity
to present their case with the assistance of legal counsel, economic experts
and any such other professionals as necessary.

19.—(1) Except as otherwise provided under these Regulations, the
Commission shall issue, from time to time, a notice specifying the indicative
timeframes applicable to the merger review process (“Notice of Indicative
Timeframes for Merger Notification and Review”).

(2) Where merger parties do not respond within the prescribed time
specified under the applicable Notice of Indicative Timeframes for Merger
Notification and Review issued pursuant to Regulation 19(1), the Commission
may give afinal decision based onitsreview.

(3) All meetings and hearings of the Commission contemplated under
these Regulations may, in lieu of physical attendance, be conducted virtually
using appropriate video conference technology or telephone as appropriate.

20.—(1) Further to thefirst detailed or the second detailed review, and
a theend of therelevant timeframefor amerger, asapplicable, the Commission
may unconditionally or conditionally approve or prohibit amerger which shall
be considered dispositive of the notification process.
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(2) The Commission shall issue areport in Form 3, which shall signify
the disposition of the notification process, notifying the parties of itsdecision—

(a) approving the merger ;
(b) approving the merger subject to conditions; or
(c) prohibiting implementation of the merger.

(3) The Commission shall cause Form 3 to be published asfollows—

(a) inthe case of small mergers, inthe Federal Government Gazette ; and
(b) in the case of large mergers, in at least two national newspapers.

(4) Wherethe Commission prohibitsor conditionally approvesthe merger,
it shall issue a written report of its reasons for its decision within ten (10)
business days of the disposition of the notification process.

(5) Where the Commission prohibits a small merger that has already
been consummated, it may require the merger parties to dissolve the merger,
for example, by disposing of the shares or the assets acquired so asto restore
the situation prevailing prior to the transaction.

(6) Further to subregulation (5), where dissolution is not possible, the
Commission may take any other measure appropriate to achieve such
restoration so far as possible.

21.—(1) Where upon a self-assessment, the merger parties are of the
view that aproposed merger islessthan likely to prevent or lessen competition
and no further evidence will likely be uncovered to revise this finding, they
may apply under the simplified procedure using Form 2.

(2) In assessing the suitability of using the simplified procedure, the
Commission shall give consideration to the following circumstances—

(a) small mergersthat have been voluntarily notified and have not been
prompted by the Commission;;

(b) where none of theundertakingsinvolvedinthemerger or acquisition are
activeor potentialy activein thesame product or geographic markets, or inany
product market(s) which is upstream or downstream to aproduct market(s) in
which another undertaking involved isactiveor potentially active;

(c) where two or more of the undertakings involved in the merger or
acquisition are active in the same product or geographic market, but their
combined market share is less than fifteen percent (15%) ;

(d) where one or more undertakings involved in the merger or
acquisition are active in any product market(s) which is upstream or
downstream to a product market(s) in which another undertaking involved
is active, but the market share of each of the undertakings involved in
each market is less than 25% ;



(e) where an undertaking involved, which aready hasjoint control over
acompany, isto acquire sole control over that company.

(3) Inappropriate cases, the Commission may, upon application by merger
parties, approve the use of the expedited procedure which shall, except as
provided otherwisein the applicable Notice of Indicative Timeframesfor Merger
Notification and Review issued by the Commission, reduce the relevant
timeframefor all applicable processes during thefirst detailed review by forty
percent (40%).

(4) Parties are encouraged to discuss with the Commission during pre-
notification consultationsthe suitability of using the smplified and/ or expedited
procedure.

(5) Nothing in subregulations (1) and (3) shall limit the powers of the
Commissionto refer any transaction to the normal procedurewhereit appears
that the circumstances presented for the simplified or expedited procedure
are either inaccurate or unwarranted.

22.—(1) An undertaking in Nigeria that comes within the control of a
foreign undertaking will be subject to merger review if it attainsthe turnover
regquirementsunder the Threshold for Merger Regulations 2019 or itsacquisition
affectsthe market structure by preventing or lessening competitionin Nigeria.

(2) In any event where a merger will occur purely as a result of a
transaction involving undertakings wholly domiciled outside Nigeria, the
Commission will nonethel ess assess the merger if it hasalocal component.

(3) The Commission will only assert jurisdiction over atransaction in
sub-regulation (2) if the foreign enterprise has alocal nexus, such as having
subsidiariesin Nigeriaor having attained the turnover requirementsfor large
mergers as provided under the Threshold Regul ations.

(4) Parties outside Nigeria shall appoint local legal representatives to
notify the merger to the Commission on their behalf in accordance with the
Act, these Regulations and the Guidelines.

23—(1) The undertakings may appoint one or more authorised and
qualified external representatives to which the Commission’s decisions and
other procedural documents may be notified.

(2) Wherethe undertakings appoint arepresentative, the undertaking(s)
must execute a power of attorney for each representative.

(3) Merger parties are enjoined to appoi nt representatives with expertise
in competition law and economics.
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PaRT V—SUBSTANTIVE MERGER A SSESSMENT

24.—(1) The Merger Review Guidelines (“the Guidelines’) constitutes
the analytical framework for the substantive assessment of mergers.

(2) The Commission assesses three types of mergers—

(a) horizontal mergers which are mergers between undertakings that
operate in the same relevant market(s) at the same level of business, for
example, between two manufacturers, two distributors or two retailers ;

(b) vertical mergerswhich are mergers between undertakings which
operate at different levels of the production or supply chain of an
industry ; and

(c) conglomerate mergers which are mergers between undertakingsin
different markets, with no functional link.

(3) While each type of merger hasthe potential to affect competitionin
adifferent way and will therefore be analysed by the Commission differently,
there are theories of competitive harm and effects that are common to each
merger as presented in these Regulations and the Guidelines.

(4) The standard for reviewing every merger shall be the likelihood of
the merger substantially preventing or lessening competition in the future.

25.—(1) In assessing whether a merger will lead to a substantial
prevention or lessening of competition, the Commission shall define one or
more relevant markets in accordance with Section 71 of the Act, for the
purposes of developing a conceptual framework within which relevant
information can be organised for the purpose of assessing the competitive
effect of a merger provided always that the Commission shall identify the
products or services and geographic areain which competition may be harmed.

(2) Therelevant product market is defined in terms of products and the
set of products that customers consider to be close substitutes.

(3) Therelevant geographic market isdefined interms of the location of
suppliersand it includesthose suppliersthat customers consider to befeasible
substitutes and it may be local, statewide, regional, national or wider
(transcending national boundaries).

(4) Forthe purposesof preparing information regarding relevant market(s)
as it pertains to submitting information towards a satisfactory notification,
merger partiesareto consider relevant marketsthat are affected by the merger
as “ Affected Markets’ as described by the Guidelines.

26.—(1) The Commission shall apply the small but significant non-
transitory increase in Price (“SSNIP”) test (also known as the hypothetical
monopolist test or “HMT") asan analytical tool asdescribed by the Guidelines.



(2) The SSNIP determinesthe smallest areain product and geographic
space within which a hypothetical current and future profit-maximising
monopolist could effectively exercise market power.

27.—(1) Market concentration refers to the number and size of
participants in the market and how much of the market that each of the
participants controls.

(2) The Commission may measure concentration with reference to market
shares, concentration ratios and the Herfindahl-Hirschman Index (“HHI”).

(3) The Commission may consider the combined market share of the
merging parties, when compared with their respective market shares pre-
merger, to provide anindication of the changein market power resulting from
the merger, with competition concerns more likely to arise when the merger
creates a merged entity with alarge market share.

(4) The Commission shall calculate market shares according to sales,
volume and capacity using information from avariety of sources, such as—

(i) the merger parties;

(ii) competitors;;

(iii) customers ;

(iv) suppliers;

(v) trade associations ; and

(vi) market research reports.

(5) The Herfindahl-Hirschman Index or HHI is a measure of market
concentration that takes account of the differencesin sizes of undertakingsin

the market calculated by adding the sum of the squares of the market shares
of each undertaking in the market.

(6) The post-merger HHI gives an indication of the level of market
concentration while the change in the HHI (or ‘delta’) reflects the changein
market concentration resulting from the merger, together, post-merger forming
athreshold of market concentration.

(7) The Commission shall have regard to the following thresholds—

(a) apost-merger HHI below 1,000 is unlikely to cause concern ;

(b) amarket with apost-merger HHI greater than 1,000 may be regarded
as concentrated and highly concentrated if greater than 2,000 ;

(c) inaconcentrated market, adeltaof lessthan 250 isunlikely to cause
concern while in a highly concentrated market, a delta of lessthan 150 is
unlikely to cause concern.

(8) The purpose of the HHI thresholdsisnot to provide arigid screenin
order to determine whether or not amerger is likely to result in a substantial
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prevention or lessening of competition, but a screening device for deciding
whether the Commission should intensify itsanalysis of the competitiveimpact
of amerger.

(9) The HHI thresholds may also be a useful self-assessment guide for
merging parties who are—

(a) considering avoluntary notification where the merger falls below
the thresholds for compulsory notification set out in the Threshold
Regulations;

(b) acquiring aminority interest and may fall withinthe purview of Section
92(2)(f ) of theAct ; or

(c) considering utilising the simplified procedure.

28.—(1) A barrier to entry or expansion is any factor that prevents
or hinders effective new entry or expansion that might otherwise be capable
of deterring a substantial prevention or lessening of competition arising
from the merger.

(2) The Commission shall consider specific features of the market that
giveincumbents advantages over potential competitors asbarriersto entry or
expansion.

(3) Barriersto entry or expansion can take many formsand fall into one
of thefollowing four broad categories—

(a) lega or regulatory ;

(b) structura ;

(c) strategic ;

(d) technological ; or

(e) other types of entry barriers.

(4) In assessing whether new entry or expansion will deter a substantial
prevention or lessening of competition, the Commission will consider whether
such entry would be—

(@) timely ;

(b) likely ; and

(c) sufficient.

(5) The onus rests with the merging partiesto demonstrate that entry or

expansion will betimely, likely and sufficient such that amerger will not lead
to asubstantial prevention or lessening of competition.

(6) The Commission shall consider all reliable evidence bearing on whether
entry or expansion will satisfy the conditions of timeliness, likelihood and
sufficiency.



29.—(1) The Commission shall also consider whether one or more
buyerswould have sufficient countervailing power to constrain any attempted
increase in market power by a supplier.

(2) Countervailing power existswhen buyershave special characteristics
that enable them to credibly threaten to bypass the merged undertaking, such
as by vertically integrating into the upstream market, establishing importing
operations or sponsoring new entry.

(3) The merging parties must demonstrate that buyer power would be
both present and effective post-merger, even after any reduction in buyer
power caused by the merger.

(4) The burden of proof is on the merging parties to provide reliable
evidence to the Commission to demonstrate that countervailing buyer power
will prevent harm to competition post- merger.

30.—(1) Thefailing firm argument isadefence to amerger that would
otherwise lead to asubstantial prevention and lessening of competition.

(2) Thefailingfirmargument requiresthat both thefirm anditsproductive
assets will exit from the market unless the merger is put into effect.

(3) The Commission shall consider the four elements below, all of which
must be met—

(a) the firm must be unable to meet its financial obligations in the near
future ;

(b) there must be no viable prospect of reorganising the businessthrough
the process of receivership or otherwise ;

(c) the assets of the failing firm would exit the relevant market in the
absence of a merger transaction ; and

(d) there is no credible less anti-competitive alternative outcome than
the merger in question.

(4) The burden of proof ison the merging partiesto establish that all the
elements of the failing firm defence are met.

31.—(1) Wherethe Commission can be satisfied that import competition,
or the potential for import competition, provides an effective constraint on
domestic suppliers, it may consider it unlikely that amerger would resultina
substantia prevention or lessening of competition.

(2) While the current or historic levels of imports may indicate the
competitive role of imports in the relevant market, the Commission shall
consider thepotential for importsto expand if the merged undertaking attempted
to exercise increased market power post- merger.
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32.—(1) The Commission shall conduct analysis of the effects of
dynamic changesin the market in close link with analysis of the other merger
factors under section 94(2) of the Act.

(2) Dynamic changes may result from arange of factorsincluding market
growth, innovation, product differentiation and technol ogical changes.

(3) The Commission shall consider changes in the market from two
perspectives—

(a) the extent to which the dynamic features of the market affect the
likely competitive impact of the merger ; and

(b) whether the merger itself impacts on the dynamic features of the
market.

33.—(1) Vigorous and effective competitors may drive significant aspects
of competition, such aspricing, innovation or product development, even though
their own market share may be modest.

(2) Mergers involving avigorous and effective competitor (sometimes
referred to as a maverick firm) are more likely to result in a significant and
sustainableincreasein the unilateral market power of the merged undertaking
or increase the ability and incentive of a small number of undertakings to
engage in coordinated conduct.

(3) The Commission shall consider a merger that removes a vigorous
and effective competitor as removing one of the most effective competitive
constraints on market participants and thereby resulting in a substantial
prevention and lessening of competition.

(4) Theassessment of theremoval of avigorousand effective competitor
depends on—

(a) the significance of the vigorous and effective competitor in the
market ; and

(b) the extent to which the merged entity will compete less vigorously
than the vigorous and effective competitor prior to the merger.

34.—Where amerger involves both horizontal and vertical competition
issues, the Commission will assessthe merger based on the combined horizontal
and vertical impact on competition.

35.—(1) The Commission shall analyse the competitive effects of a
merger and the factors based on the theories of competitive harm or effects.

(2) The Commission’s analysis shall be evidence-based and shall focus
mainly on three types of effects—

(a) unilateral effects which arise when in consequence of a merger, the
merged undertaking finds it profitable to raise price, irrespective of the
reactions of its customers, consumers and competitors.



(b) coordinated effectswhich arise when amerger facilitates coordinated
interaction by competitorsto increase price ; and

(c) vertical or conglomerate effects which arise principally in non-
horizontal mergers where the merger creates or strengthens the ability of
the merged undertaking to use its market power in at least one of the
markets, thusreducing rivalry.

(3) The Commission’sanaysisin amerger may involve amixture of the
different types of effects.

36.—(1) Where the merger islikely to lead to a substantial prevention
or lessening of competition, the Commission shall consider whether thereare
any efficienciesresulting from the merger that may offset its harmful effects.

(2) The Commission will have regard to the following efficiencies—

(a) allocative efficiencies that refer to the degree to which goods and
services within the economy are distributed according to consumer
preferences ;

(b) technical (productive) efficiencies that refer to the state where the
optimal combination of inputs resultsin the maximum amount of output at
minimal costs; and

(c) dynamic efficiencies that refer to the optimal introduction of new
products and production processes over time.

(3) The burden of proof is on the merger partiesto demonstrate that the
efficiencies are likely to occur, are merger specific and are greater than and
offset the anticompetitive effects of the merger.

37.—(1) Where amerger islikely to lead to a substantial prevention or
lessening of competition the Commission shall, in addition to efficiencies,
consider whether there are public interest grounds to justify the merger.

(2) Public interest claims must be substantial and must be merger-
specific.
(3) In arriving at its decision on a merger, the Commission shall have

specia regard to any representations made by the Minister in accordance
with Section 100 of the Act.

(4) Notwithstanding any intervention fromthe Minister, the Commission
shall haveregard to whether public interest considerations are applicable with
respect to the merger in accordance with the Guidelines.

(5) Aswith the Efficiency Test, public interest grounds must “ be greater
than and offset” the anticompetitive effects of the merger.
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PART VI—REMEDIES AND APPEALS

38.—(1) If a notified transaction raises substantial competition
concerns, the Commission may allow the notifying party to propose remedies
and/or to restructure the proposed transaction in a way that resolves the
competition issues.

(2) The object of aremedy should beto restore or maintain competition,
thereby preventing competitive harm that atransaction would otherwise cause.

(3) Theremedy should adequately addressthe potential competitiveharm
identified and should not have the objective of improving pre-merger
competition.

(4) The merging parties may be permitted to propose alternative
resolutions that permit the transaction to proceed, and the Commission may
consider such alternative resolutions before pursuing or adopting outright
prohibition.

39.—(1) Remedies in a merger investigation can take three forms, as
follows—

(a) structural remedies, which involve a change in the market structure
(commitment to divest assets) ;

(b) behavioural or non-structural remedies, which involve constraintson
the future conduct of amerged entity (commitment with respect to certain
contractual clauses) ; and

(c) amixture or hybrid of both structural and behavioural remedies.

(2) Behavioural remediesare unlikely to be accepted by the Commission
in phase one asthey tend not to be clear-cut and are less effective and capable
of ready implementation than structural remedies.

40.—(1) Merger parties may submit a remedies proposal to the
Commission at any time during theinvestigation and are encouraged to engage
with the Commission at the earliest opportunity.

(2) Merger parties may offer multiple variations of proposed remedies,
and the Commission will choosetheleast intrusive package that fully addresses
the competition concernsidentified.

(3) The Commission shall determine the most appropriate remedies
offered by the merger parties within the prescribed timeframes to alleviate
the competition concernsidentified and in particular—

(a) during Phase One, will not be able to engage in extensive negotiations
with merger parties, given the short time periods for finalising remedies;;

(b) during Phase Two, afford merger parties a more iterative processto
negotiate remedies.



(4) The Commission shall publish a non-confidential version of the
remedies package to give an opportunity for third parties to comment on the
effectiveness of the identified remedies.

41.—(1) Inthe course of itsinvestigations, it may be necessary for the
Commission and the merger partiesto undertake an independent eval uation of
remedies that may mitigate the anti-competitive effects of a merger.

(2) The Commission requiresthat such independent eval uation shall be
undertaken by a person or firm with extensive experience in competition and
must operate independently from the merger parties under an arm’s length
relationship.

(3) The Commission may also appoint an independent third party to
monitor compliance with the commitment of the parties presented asremedies.

(4) The merger parties shall bear the cost of any such engagement of a
third-party evaluator or monitor.

42.—(1) A person or an undertaking aggrieved by a decision of the
Commission may appeal to the Competition and Consumer Protection Tribunal
(“the Tribunal™) within thirty (30) business days of being notified of the
Commission’sdecision.

(2) Only a party to a proposed merger, or a person or enterprise who
has made written submissions to the Commission in opposition to the
approval of a proposed merger application will be deemed aggrieved for
the purpose of an appeal.

ParT VII—M I sceLLANEOUS PROVISIONS

43.—The Commission may, from to timeto timeissue additional rulesor
guidance on any aspect of these Regulations, and either of general application
or specific to mergers.

44—In these Regulations terms defined in the Act shall have the same
meanings asin the Act and in addition to the following—

“Act” means the Federal Competition and Consumer Protection Act,
2019;

“Commission” meansthe Federal Competition and Consumer Protection
Commission;

“Guidelines” means the Merger Review Guidelines 2020 ;

“HHI” means the Herfindahl-Hirschman Index ;

“Regulations” means the Merger Review Regulations, 2020 ;

“SSNIP” meansasmall but significant non-transitory increasein price;
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“Threshold Regulations” means the Merger Threshold Regulations
2019.

45.—These Regulations may be cited as the Merger Review
Regulations, 2020.

Made at Abuja this............... day of ..ooooviviiiiis , 2020.

MR. BABATUNDE | RUKERA
Executive Vice Chairman



SCHEDULE 1

ApPpLICABLE FEES FOR MERGER NOTIFICATIONS

As approved by the Federal Competition and Consumer Protection
Commission (“the Commission™) pursuant to Section 18 (1)(h) of theAct and
the Merger Review Regulations, the following fees shall apply to all mergers
to be notified to the Commission—

No. Threshold
(based on Combined Fees Fees
turnover of merging (Consideration (last annual
parties of transaction) turnover)
First N500 Million 0.3% 0.3%
Next N500 Million 0.225% 0.225%
Any sum thereafter 0.15% 0.75%

Fee TABLE

1. The applicable fees for the merger notifications, where applicable,
shall be asum of either—

(i) the percentages of the consideration sum payable for the transaction
as specified in the Fee Table above ; or

(i) the percentages of the last annual turnover as specified in the Fee
Tableabove,

whichever ishigher.

2. All merger applicationsshall be subject to the payment of an application
feein the sum of N50,000 per undertaking.

3. The applicable fee the expedited procedure service is N10,000,000
(tenmillion Naira).

4. Theapplicablefeefor the negative clearance procedureis N2,500,000
(two million five hundred thousand Naira).
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FeperaL CompPeTITION AND CoNSUMER ProTECTION AcT 2018

MEerGER ReviEW ReEGULATIONS 2020

Form 1
(Notice of Merger)

ParT |—ExecuTivE SUMMARY AND NATURE OF THE PARTIES' BUSINESS.

1.—(1) Provideanon-confidential executive summary (up to 500 words)
of the merger, specifying the parties to the merger, the nature of the merger
(for example, merger, acquisition, or joint venture), the areas of activity of the
parties to the merger, the markets on which the merger will have an impact,
and the strategic and economic rationale for the merger. It isintended that this
summary will be published on the Commission’s website subsequent to
notification. The summary must be drafted so that it contains no confidential
information or business secrets and will constitute Form 1 A for purposes of
publication under the Act.

(2) For each of the merger parties and the other parties to the merger,
describe the nature of the undertaking’s business.

(3) Information on merger party (or parties) and other parties to the
merger.

For each merger party as well as for each other party to the merger
provide—

(i) name of undertaking ;

(ii) name, address, telephone number, and e-mail address of, and the
position held by, the appropriate contact person(s) (the address given
must be an address for service to which documents and, in particular,
the Commission’s decisions and other procedural documents may be
notified, and the contact person given must be deemed to be authorised
to accept service ;

(iii) if one or more authorised external representatives of the undertaking
isappointed, the representative or representatives to which documents and,
in particular, the Commission’s decisions and other procedural documents
may be notified ;

(iv) name, address, tel ephone number and e-mail address of, and position
held by, each representative ; and

(v) Power of Attorney that each representative is authorised to act.



(4) Provide the name and contact details of —

(i) anindividual within each of the merger parties;

(i) any authorised representatives of each of the merger parties ;

(iii) if not aready provided in response to (i) and (ii), the person(s)
submitting the Notice;

(iv) the person to whom the Commission should address any
correspondence.

ParT [1l—DeTAILS OF THE MERGER, OWNERSHIP AND CONTROL
Description of Merger

2. Describe the nature of the merger being notified. By referenceto the
provisions of Section 92 of the Act—

(a) identify the undertakings or personssolely or jointly controlling each
of the undertakings concerned, directly or indirectly, and describe the
structure of ownership and control of each of the undertakings concerned
before the completion of the merger ;

(b) explain whether the proposed merger is—
(i) a purchase or lease of the shares, and interests or assets of the
other undertaking in question ;
(ii) the amalgamation or other combination with the other undertaking
in question ; and
(iii) ajoint venture.
(c) explain how the merger will be implemented (for example by
conclusion of an agreement).
(d) timing : specify the expected time scale for exchange of contracts
and compl etion of the merger ;
(e) explain which of the following have taken place at the time of
notification—
(i) an agreement has been concluded ;
(if) acontrolling interest has been acquired ;
(iii) the intention to launch has been announced, or ;

(iv) the undertakings concerned have demonstrated a good faith
intention to conclude an agreement, including the signing of a
Memorandum of Understanding or a Letter of intent or other pre-
substantive agreement.

(f) indicate the expected date of any major events designed to bring
about the completion of the merger ;

(g) explain the structure of ownership and control of each of the
undertakings concerned after the completion of the merger ;
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(h) describe the strategic and economic rationale/justification of the
merger as it affects Nigerian markets ;

(i) statethevalue of the transaction (the purchase price (or the value of
all the assets involved, as the case may be) ; specify whether thisisin the
form of equity, cash, or other assets) ;

(j) for the partiesto the merger (other than the seller) providealist of al
other undertakings which are activein Nigeria or have aturnover element
in Nigeria in which the undertakings, or persons, hold individually or
collectively any voting rights, issued share capital or other securities,
identifying the holder and stating the percentage held ; and

(k) Provide details of whether the merger isbeing notified in any other
jurisdictions and, if so, whether the merger parties are willing to offer a
waiver to support coordination between the Commission and the competition
authoritiesin thosejurisdictions.

3. Provide a brief description of the businesses of the merger parties
(and, where relevant, their groups).

4. Provide brief details of any other transactions (merger, acquisition,
disposal, joint venture) undertaken by—

(i) either of the merger partiesin the last three years which involve the
productsor servicesin any Affected Market identified in responseto question
11, and

(ii) both or all merger parties in the last three years (that is, where the
merger parties were party to the same transaction).

1 Where this involves a large number of transactions, merger parties are encouraged to
contact the Commission to discuss.

PART I1l—ANNUAL TURNOVER

5. Indicate the annual turnover in the last financial year associated with
each of —

(a) the acquiring undertaking (including group companies where
relevant) ; and
(b) the target undertaking ; and

(c) for foreign to foreign mergers, the annual turnover of the Nigerian
component isrequired.



PART IV—SuproRTING DOCUMENTS
6. The merger party or parties must provide the following—

(a) copies of thefinal or most recent versions of all documentsbringing
about the merger, including heads of terms, memorandum of understanding,
sale and purchase agreement, busi ness purchase agreement or equivalent.
Where these are not in final form, please provide the latest draft and keep
the Commission informed of subsequent changes to the document, if any.

(b) copies of thefollowing documents prepared by or for or received by
any member(s) of the board of management, the board of directors, or the
supervisory board, as applicable in the light of the corporate governance
structure, or the other person(s) exercising similar functions (or to whom
such functions have been delegated or entrusted), or the shareholders
meeting—

(i) minutes of the meetings of the board of management, board of
directors, supervisory board and shareholders' meeting at which the
transaction has been discussed, or excerpts of those minutes relating to
the discussion of the transaction ;

(i) analysis, reports, studies, surveys, presentations and any
comparable documents for the purpose of assessing or analysing the
merger with respect to its rationale (including documents where the
transaction isdiscussed in relation to potential alternative acquisitions),
market shares, competitive conditions, competitors (actual and potential),
potential for salesgrowth or expansion into other product or geographic
markets, and/or general market conditions;

(iii) analysis, reports, studies, surveysand any comparable documents
from the last two years for the purpose of assessing any of the affected
markets with respect to market shares, competitive conditions,
competitors (actual and potential) and/or potential for sales growth or
expansion into other product or geographic markets.

7. Provide copies of the most recent business plan of the acquirer
and acquirer group (if relevant) and the target (or merger parties in the
case of afull merger). Where a horizontal overlap or vertical relationship
involves, for example, a specific division or brand of one or both of the
merger parties, the most recent business plan for the relevant division or
brand should be provided as well.

8. Provide copies of any documents in either of the merger parties
possession which—

(a) have been prepared by or for, or received by, any member of the
board of directors (or equivalent body) or senior management or the
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shareholders meeting of either merger party (whether prepared internally
or by external consultants) ; and

(b) aso,
(i) set out the rationale for the merger (including but not limited to the
benefits of, and/or investment case for the acquisition) ; and/or

(i) assessor analysethe merger with respect to competitive conditions,
competitors (actual and potential), potential for sales growth or expansion
into new product or geographic areas, market conditions, market shares
and/or the priceto bepaid. Thisshould include but not necessarily belimited
to post-merger business plans or strategy (including integration plans and
financial forecasts) and Information Memoranda prepared by or for the
merger partiesthat specifically relate to the sale of the merger transaction.
If no such Information Memoranda exist, explain what information or
document(s) givento any of themerger partiesis meant to servethefunction
of an Information Memorandum.

ParRT V—INDUSTRY/MARKET REPORTS

9. Provide copiesof documents (including, but not necessarily limited to,
reports, presentations, studies, internal analyses, industry/market reports or
analysis, including customer research and pricing studies) in either merger
parties’ possession and prepared or published in the last two years which—

(i) have been prepared by or for, or received by, any member of the
board of directors (or equivalent body) or senior management of either
merger party (whether prepared internally or by external consultants) ; and

(i) set out the competitive conditions, market conditions, market shares,
competitors, or the merging parties’ business plans in relation to the
product(s) or service(s) wherethe merger parties have ahorizontal overlap.

PART VI—COMPETITION ASSESSMENT
Counterfactual

10. If the merger parties consider that the Commission should assess the
competitive effects of the merger against acounterfactual other than the current
or pre-existing competitive situation, please describe that counterfactual and
explain why the merger parties consider it should be used for that assessment.

2 These are products or services which do not lie within the same market, but which are
nevertheless related in some way; for example, because they are complements (so that a
fall in the price of one product/service increases the customer’s demand for another), or
because there are economies of scale in purchasing them (so that customers buy them
together).

3 Thismay include, for exampl e, the products/services and geographic area(s) in the Narrowest
Affected Market(s) together with other products/services and geographic areas that might
be considered substitutes with such products/services and geographic area(s).



PART VII—MARKET DEFINITION
11. Describe the product(s) or service(s) and geographic area(s) where
the merger parties overlap, where they have avertical relationship, or where
they supply related products/services.

12. Identify (and explain the rationale for identifying)—

(i) thenarrowest Affected product/service and geographic market(s) where
the merger parties overlap, and (if the parties have a vertical relationship or
supply related products/services) the narrowest Affected product/service
and geographic market(s) at each level of the vertical supply chain and for
each related product/service (the Narrowest Affected Market(s)).

(i) any other plausibleAffected product/service and geographic market(s)
where the merger parties overlap, have a vertical relationship, or supply
related products/services (together with the Narrowest Affected Market(s),
the Affected Market(s)).

ParT VIII—STtRUCTURE OF DEMAND AND SUPPLY IN AFFECTED MARKETS
Share of Supply

13. Provide the structure of supply and demand (by value and, where
appropriate, volume) for the undertakingsand each of their principal competitors
for the Affected Markets.

14. Provide brief explanation on thefollowing—

(a) Degree of product differentiation in each of the Affected Markets ;

(b) Significant entry or expansion into any affected market in the last
fiveyears;
(c) Significant exit from any affected market in the last five years.

Horizontal effects/Merger

15. Provide a description of how competition works in each Affected Market
wherethe merger partiesoverlap. Thedescription of such competitivedynamicsinthe
Affected Market shouldinclude (but not necessarily belimited to)—

(i) information on the competitive constraint posed by each of the merger
parties on each other and on the competitive constraint posed by the other
principal suppliersin the Affected Market(s) ;

(i) an explanation of what drives customer choicefor the overlap product/
services. Where relevant, the response should include the identification of
separate customer groups, if any, and an explanation of how the competitive
dynamics differ across these customer groups ;
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(iii) adescription of the parameters of competition (for example, price,
quality, service, innovation) and their importance relative to one another ;

(iv) an explanation of the role and significance of product/service
differentiation (including an explanation of the extent to which the merger
parties’ products/services are differentiated) ;

(v) an explanation of how pricing is determined (for example, whether
set by suppliers, negotiated between suppliers and customers, or the result
of abidding process organised by customers), including, in appropriate cases
(asexplained bel ow), supporting documentation ; and

(vi) anexplanation of the supply chain (including distribution channels)
for the product(s)/services(s), and of any differences between separate
geographic areas, wherethe merger partiesoverlap, in relation to the supply
of the same products/services.

Bidding Data

16. For Affected Markets characterised by bidding processes and/or
where customerstypically issue requestsfor quotations, provide bidding data
setting out any bids made by each of the merger partiesto win businessin the
overlapping markets.

Increase in the Merger parties’ buyer power

17. If applicable, for any product(s) (including raw materials) or service(s)
which the merger parties both purchase, provide details of the merger parties’
ability to obtain more favourable commercial conditions from suppliersasa
result of this merger and the effects, if any, of such increased ability on
competition at any levels of the supply chain.

Loss of Potential Competition

18. Describe whether any merger party has plans or has attempted in
thelast three yearsto start supplying product(s)/service(s)/geographic area(s)
which it doesnot currently supply but which the other merger party isaready
supplying (or expected to supply). If so—

(i) Provideany internal documents setting out plans of any merger party
to expand in the overlapping product(s), service(s) and/or geographic area(s)
or to enter a market where another merger party is operating.

(if) Explain what barriers to entry or expansion exist for each merger
party to start supplying product(s)/service(s)/geographic area(s) which it does
not currently supply but which the other merger party isalready supplying (or
expected to supply).



Vertical effects/Merger

19. If the merger parties operate at different levels of the supply chain
(that is, amerger party isengaged in activities upstream or downstream of the
activitiesin which the other merger party is engaged), describe the impact of
the merger on the ability and incentive of the merged entity to forecloserivals
(including partial and/or full foreclosure) post-transaction, either by limiting
the supply of key inputs or access to customers.

Conglomerate effects/Merger

20. If the merger parties are active in “related” markets (e.g. products
that are complementary or that belong to a range of products generally
purchased by the same set of customers) and their individual share in any
such related Affected Market exceeds 25%, describe theimpact of the merger
on the ability and incentive of the merged entity to forecloserivals (including
partial and/or full foreclosure) post-transaction, either by limiting the supply of
inputs or access to customers.

Entry or Expansion/Actual and potential import competition

21. Where merger partieswould like the Commission to consider whether
or not the merged entity will be subject to constraints from potential entry or
expansion, provide a description of the barriers to entry and expansion with
respect to the Affected Market(s).

22.—(1) If the merger partieswish the Commission to consider potential
entry or expansion in its competitive assessment, merger parties should
provide—

(i) detailsof any expansion, entry or exitin any of theAffected Markets
over the past five years ; and

(ii) details of any companies that the merger parties believe are likely,
post-merger, to enter or expand into any of the Affected Markets in a
sufficiently timely manner so asto adequately constrain the merged entity,

including, in either case, any available evidencefor that submission and contact
details for any companies named.

(2) If the merger parties wish the Commission to consider actual and
potential import competition initscompetitive assessment, merger partiesshould
provide—

(i) estimates of the actual level of import competition in the Affected

Market/s over the past three years ; and

(ii) details of the price of imports as opposed to domestic productionin
the Affected Markets and an explanation of any divergencein these prices.
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Countervailing buyer power

23. Wheremerger partieswould likethe Commission to consider whether
or not the merged entity will be subject to countervailing buyer power, explain
with reference to the Regulations and the Guidelines, with any available
evidence how the merged entity will be subject to this constraint.

Efficiencies and Customer Benefits

24. Where merger parties would like the Commission specifically to
consider at phase 1 any efficiencies or relevant customer benefits that the
merger parties believe will arise from the merger, describe such efficiencies
and provide any documents prepared internally or by external consultantsthat
discuss such expected efficiencies or relevant customer benefits.

Other Information

25. Provide any other information that the merger parties consider may
be relevant to the Commission’s Phase 1 investigation.

PART | X—THIRD PARTY CONTACT DETAILS

26. Provide contact details for the relevant competitors and customers
of the merger parties for (where applicable)—

(a) each of the Affected Markets in which they overlap ;

(b) each of the Affected Markets in which the merger parties have a
vertical relationship (providing contact detailsfor the relevant competitors
and customers of the merger parties in the upstream and downstream
markets on which each merger party is active) ; and

(c) each of the Affected Markets in which each of the merger parties
provides related products/services.

27. Totheextent applicable, provide contact detailsfor relevant suppliers
providing an estimate of the annual value and/or volume of purchases.

28. To the extent applicable, provide contact details for each of the
companiesthat the merger parties consider arelikely to enter and expand into
any of the Affected Markets.

29. Provide the name and contact details, including address, and email
address and telephone number, of —

(a) any relevant regulatory authorities covering the industry in which
the merger parties overlap, have a vertical relationship, or supply related
product(s)/service(s).

(b) any trade associationswhich cover theindustry inwhich the merger
parties overlap, have a vertical relationship, or supply related product(s)/
service(s).

ParRT X — REASONED SUBMISSION



30. Provide merger parties’ views or submissions on the overall impact
of the merger on competition in the market buttressing the legal and economic
basesthat support the merger including on the issues of market definition, the
counterfactual, the merger factors under section 94(2) of the Act, efficiency
and public interest considerations and theories of harm.

ParT XI—DECLARATION
Declaration

ThisDeclaration must be signed by aduly authorised person or on behalf
of each of the merger parties—

| declare that, to the best of my knowledge and belief, the information
given in response to the questions in this Notice is true, correct, and
complete in all material respects.

| understand that :

It isa criminal offence under section 112 of the Federal Competition
and Consumer Protection Act, 2018 for a person knowingly to supply
to the Commission information which is false or misleading in any
material respect. This includes supplying such information to another
person or any officer of the Commission knowing that the information
is to be used for the purpose of supplying information to the
Commission;

The Commission shall reject any Notice if it is discovered that it
contains information which is false or misleading in any material
respect ;

The Commission conducts both Phase 1 and Phase 2 investigations.
In the event that the merger is referred for a Phase 2 investigation,
information provided to the Commission during the course of the Phase
1 investigation will also be used for the Phase 2 investigation; and

The Commission will publish to the public some information described
in this Notice, and the fact that the merger has been notified, as
prescribed by the Act.
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Sgned :
Name: (DIOCK TEILErS) .....cvvviiiiiieiiiiee e
Position: (DIOCK [ELEErS) .......cceviiiiiiiiiiiee e

In addition to the above Declaration, the Declaration below should also
be signed by a duly authorised person or on behalf of each of the merger
partiesif the undertakings are appointing legal representatives:

| confirm that the representative(s) (if any) named in reply to question
1(3) or (4) is/are authorised for the purposes of proceedings related
to the arrangements described under question 2 to act on behalf of
the merger parties respectively specified in response to question 1(3)
or (4) of this Form 1. | hereby specify the address of the representatives
named in reply to question 1(3) or (4) as an address at which [ name of
merger party] will accept service or take receipt of documents.

Sgned :
Name: (DIOCK TEILErS) .....cvvviiiiiieiiiie e
Position: (DIOCK [ELLErS) .......cceviiiiiiiiiiiie e

FeperaL CoMPETITION AND CONSUMER PrRoTECTION AcT 2018



MEeRGER ReviEw RecuLATIONS 2020

Form 1A
(Notice of Merger For Publication)

EXECUTIVE SUMMARY

Provide anon-confidential executive summary (up to 500 words) of the merger,
specifying the parties to the merger, the nature of the merger (for example,
merger, acquisition, or joint venture), the areas of activity of the partiesto the
merger, the markets on which the merger will have animpact, and the strategic
and economic rationale for the merger.

Declaration
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This Declaration must be signed by a duly authorised person or on behalf of
each of the merger parties :

| declare that, to the best of my knowledge and belief, the information
given in response to the questions in this Notice is true, correct, and
complete in all material respects.

| understand that :

It isa criminal offence under section 112 of the Federal Competition
and Consumer Protection Act, 2018 for a person knowingly to supply
to the Commission information which is false or misleading in any
material respect. This includes supplying such information to another
person or any officer of the Commission knowing that the information
is to be used for the purpose of supplying information to the
Commission;

The Commission shall reject any Notice if it is discovered that it
contains information which is false or misleading in any material
respect; and

The Commission will publish to the public the information described
in this Notice, and the fact that the merger has been notified, as
prescribed by the Act.

Sgned :

Name: (block Tetters) ...
Position: (DIOCK [ELEErS) .......cceviiiiiiiiiiiee e

FeperaL CoMPETITION AND CONSUMER PrRoTECTION AcT 2018



MEeRGER RevIEW REGULATIONS 2020

Form 2

(NoTtice oF MERGER-SIMPLIFIED PROCEDURE)

ParT |—ExecuTivE SUMMARY AND NATURE OF THE PARTIES' BUSINESS

1—(1) Provideanon-confidential executive summary (up to 500 words)
of the merger, specifying the parties to the merger, the nature of the merger
(for example, merger, acquisition, or joint venture), the areas of activity of the
parties to the merger, the markets on which the merger will have an impact,
and the strategic and economic rationale for the merger. It isintended that this
summary will be published on the Commission’s website subsequent to
notification. The summary must be drafted so that it contains no confidential
information or business secrets and will constitute Form 1A for purposes of
publication under theAct.

(2) Provide an explanation of the reasons why the merger qualifies for
the simplified procedure by referenceto the relevant provisions of the Merger
Review Regulations 2020 and the Merger Review Guidelines 2020.

(3) For each of the merger parties and the other parties to the merger,
describe the nature of the undertaking’'s business.

(4) Information on merger party (or parties) and other parties to the
merger. For each merger party as well as for each other party to the merger
provide:

(i) name of undertaking ;

(ii) name, address, telephone number, and e-mail address of, and the
position held by, the appropriate contact person(s) (the address given must
be an address for service to which documents and, in particular, the
Commission’s decisions and other procedural documents may be notified,
and the contact person given must be deemed to be authorised to accept
service) ;

(iii) if one or more authorised external representatives of the undertaking
isappointed, the representative or representatives to which documentsand,
in particular, the Commission’s decisions and other procedural documents
may be notified ;

(iv) name, address, telephone number and e-mail address of, and position
held by, each representative ; and

(v) Power of Attorney that each representative is authorised to act.
(5) Provide the name and contact details of—
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Information
about
authorised
representetives,

Description
of Merger.

(i) anindividua within each of the merger parties;

(i) any authorised representatives of each of the merger parties ;

(iii) if not already provided in response to (a) and (b), the person(s)
submitting the Notice ; and

(iv) the person to whom the Commission should address any
correspondence.

ParT [I—DETAILS OF THE MERGER, OWNERSHIP AND CONTROL

2. Describe the nature of the merger being notified. By reference to the
provisions of Section 92 of the Act—

(a) identify the undertakingsor personssolely or jointly controlling each
of the undertakings concerned, directly or indirectly, and describe the
structure of ownership and control of each of the undertakings concerned
before the completion of the merger ;

(b) explain whether the proposed merger is—
(i) a purchase or lease of the shares, and interests or assets of the
other undertaking in question;;
(i) the amalgamation or other combination with the other undertaking
inquestion;
(iii) ajoint venture.
(c) explain how the merger will be implemented (for example by
conclusion of an agreement).
(d) timing : specify the expected time scale for exchange of contracts
and compl etion of the merger ;
(e) explain which of the following have taken place at the time of
notification—
(i) an agreement has been concluded ;
(i) acontrolling interest has been acquired ;
(iii) the intention to launch has been announced, or ;

(iv) the undertakings concerned have demonstrated a good faith
intention to conclude an agreement, including the signing of a
Memorandum of Understanding or a Letter of intent or other pre-
substantive agreement.

(f ) indicate the expected date of any major events designed to bring
about the completion of the merger ;

(g) explain the structure of ownership and control of each of the
undertakings concerned after the completion of the merger ;

(h) describe the strategic and economic rationale/justification of the
merger as it affects Nigerian markets ;



(i) statethe value of the transaction (the purchase price (or the value of
al the assets involved, as the case may be); specify whether thisisin the
form of equity, cash, or other assets) ;

(j) for the partiesto the merger (other than the seller) providealist of all
other undertakings which are active in Nigeriaor have aturnover element in
Nigeriainwhich the undertakings, or persons, hold individually or collectively
any voting rights, issued share capital or other securities, identifying the holder
and stating the percentage held ; and

(K) Provide details of whether the merger is being notified in any other
jurisdictionsand, if so, whether the merger partiesarewilling to offer awaiver
to support coordination between the Commission and the competition authorities
inthosejurisdictions.

3. Provide a brief description of the businesses of the merger parties
(and, where relevant, their groups).

4. Provide brief details of any other transactions (merger, acquisition,
disposal, joint venture) undertaken by both or al merger parties in the last
three years (that is, where the merger parties were party to the same
transaction).

PaRrT [l l—ANNUAL TURNOVER

5. Indicate the annual turnover in thelast financial year associated with
each of—

(a) the acquiring undertaking (including group companies where
relevant) ; and

(b) the target undertaking ;

(c) for foreign to foreign mergers, the annual turnover of the Nigerian
component isrequired.

PaRT IV—SUPPORTING DOCUMENTS
6. The merger party or parties must provide the following—

(a) copiesof thefinal or most recent versionsof all documentsbringing
about the merger, including heads of terms, memorandum of understanding,
sale and purchase agreement, busi ness purchase agreement or equivalent.
Where these are not in final form, please provide the latest draft and keep
the Commission informed of subsequent changes to the document, if any.

(b) copies of the following documents prepared by or for or received by
any member(s) of the board of management, the board of directors, or the
supervisory board, as applicable in the light of the corporate governance
structure, or the other person(s) exercising similar functions (or to whom
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such functions have been delegated or entrusted), or the shareholders
meeting—

(i) minutes of the meetings of the board of management, board of
directors, supervisory board and shareholders meeting at which the
transaction has been discussed, or excerpts of those minutes relating to
the discussion of the transaction ;

(i) analysis, reports, studies, surveys, presentations and any
comparable documents for the purpose of assessing or analysing the
merger with respect to its rationale (including documents where the
transaction isdiscussed in relation to potential alternative acquisitions),
market shares, competitive conditions, competitors (actual and potential),
potential for sales growth or expansion into other product or geographic
markets, and/or general market conditions;

(iii) analysis, reports, studies, surveysand any comparable documents
from the last two years for the purpose of assessing any of the affected
markets with respect to market shares, competitive conditions,
competitors (actual and potential) and/or potential for sales growth or
expansion into other product or geographic markets.

Provide copies of the most recent business plan of the acquirer and acquirer
group (if relevant) and the target (or merger parties in the case of a full
merger).

7. Provide copies of any documents in either of the merger parties
possession which—

(a) have been prepared by or for, or received by, any member of the
board of directors (or equivalent body) or senior management or the
shareholders’ meeting of either merger party (whether prepared internally
or by external consultants) ; and

(b) aso,
(i) set out therational e for the merger (including but not limited to the
benefits of, and/or investment case for the acquisition) ; and/or

(i) assess or anayse the merger with respect to competitive conditions,
competitors (actual and potential ), potential for salesgrowth or expansion
into new product or geographic areas, market conditions, market shares
and/or the price to be paid. This should include but not necessarily be
limited to post-merger business plans or strategy (including integration
plans and financial forecasts) and Information Memoranda prepared by
or for the merger partiesthat specificaly relateto the sale of the merger
transaction. If no such Information Memoranda exist, explain what
information or document(s) given to any of the merger partiesis meant
to serve the function of an Information Memorandum.

PART V—INDUSTRY/MARKET REPORTS



8. Provide copiesof documents (including, but not necessarily limited to,
reports, presentations, studies, internal analyses, industry/market reports or
analysis, including customer research and pricing studies) in either merger
parties’ possession and prepared or published in the last two years which—

(i) have been prepared by or for, or received by, any member of the
board of directors (or equivalent body) or senior management of either
merger party (whether prepared internally or by external consultants) ; and

(i) set out the competitive conditions, market conditions, market shares,
competitors, or the merging parties’ business plans in relation to the
product(s) or service(s) wherethe merger parties have ahorizontal overlap.

PART VI—COMPETITION ASSESSMENT
9. If the merger parties consider that the Commission should assessthe
competitive effects of the merger against a counterfactual other than the
current or pre-existing competitive situation, please describethat counterfactual
and explain why the merger parties consider it should be used for that
assessment.

ParT VII—MARKET DEFINITION

10. Describe the product(s) or service(s) and geographic area(s) where
the merger parties overlap, where they have vertical relationship, or where
they supply related products/services.

11. Identify (and explain therational e for identifying)—

(i) thenarrowest Affected product/service and geographic market(s) where
the merger parties overlap, and (if the parties have a vertical relationship or
supply related products/services) the narrowest Affected product/service
and geographic market(s) at each level of the vertical supply chain and for
each related product/service (the Narrowest Affected Market(s)).

(ii) any other plausible Affected product/service and geographic market(s)
where the merger parties overlap, have a vertical relationship, or supply
related products/services (together with the Narrowest Affected Market(s),
the Affected Market(s)).

PaRrT VIII—STtRUCTURE OF DEMAND AND SUPPLY IN AFFECTED MARKETS
12.—(1) Provide abrief explanation of the structure of supply, specifying
in particular—

(a) the manner in which the partiesto the merger produce, price and sell
the products and/or services; for example, whether they manufacture, sell
and pricelocaly ;
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(b) the nature and extent of vertical integration of each of the partiesto
the merger compared with their principal competitors;

(c) thedistribution systemsprevailing in the market and their importance,
and to what extent distribution is performed by third parties and/or
undertakings belonging to the same group as the parties, as well as the
importance of exclusive distribution contracts and other types of long-term
contracts ; and

(d) theservice networks (for example, maintenanceand repair) prevailing
and their importance in these markets. To what extent are such services
performed by third parties and/or undertakings bel onging to the same group
as the parties ;

(e) If applicable, for any product(s) (including raw materials) or service(s)
which the merger parties both purchase, provide details of the merger parties
ability to obtain morefavourable commercial conditionsfrom suppliersasa
result of this merger and the effects, if any, of such increased ability on
competition at any levels of the supply chain.

(2) Provide abrief explanation of the structure of demand, specifyingin

particular—

(a) the phases of the marketsin termsof, for example, take-off, expansion,
maturity and decline, and a forecast of the growth rate of demand ;

(b) the importance of customer preferences, for example in terms of
brand loyalty, the provision of pre- and after-sal es services, the provision of
afull range of products, or network effects ;

(c) therole of switching costs (intermsof time and expense) for customers
when changing from one supplier to another,

(i) for existing products, and

(i) for new products replacing existing products (including the normal
time horizon of customer contracts) ;

(d) the degree of concentration or dispersion of customers ;

(e) the way customers purchase the products or servicesin question, in
particular whether they use procurement techniques such as requests for
proposal and bidding procedures.

(3) Provide abrief explanation on the following—

(a) Degree of product differentiation in each of the Affected Markets ;
(b) Significant entry or expansion into any affected market in the last

fiveyears;

(c) Significant exit from any affected market in the last five years.
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ParT | X—INFORMATION ON AFFECTED MARKETS

13. For each horizontally affected market, for each vertically affected
market and for each of the other markets where the notified operation may
have a significant impact, and for each of the last three years, provide the
following—

(a) for each of the partiesto the merger, the nature of the under—taking’s
business, the main subsidiaries active and/or brands, product names and/or
trademarks used in each of these markets ;

(b an estimate of the total size of the market in terms of sales value (in
Naira) and volume (units). Indicate the basis and sourcesfor the cal culations
and provide documents where available to confirm these calculations ;

(c) the salesin value and volume, as well as an estimate of the market
shares, of each of the parties to the merger ;

(d) an estimate of the market share in value (and where appropriate,
volume) of all competitors (including importers) having at least 5% of the
relevant market under consideration. I dentify the sources used to calcul ate
these market shares and provide documents where availableto confirm the
calculation;

(e) an estimate of the total Nigeria-wide capacity. Over the last three
years what proportion of this capacity has been accounted for by each of
the parties to the merger, and what have their respective rates of capacity
utilisation been? If applicable, identify the location and capacity of the
manufacturing facilities of each of the parties to the merger in affected
markets.

PartT X—EFFicieEnciEs AND CUSTOMER BENEFITS

14. Where merger parties would like the Commission specifically to
consider at phase 1 any efficiencies or relevant customer benefits that the
merger parties believe will arise from the merger, describe such efficiencies
and provide any documents prepared internally or by external consultantsthat
discuss such expected efficiencies or relevant customer benefits.

PaArRT XI—OTHER INFORMATION

15. Provide any other information that the merger parties consider may
be relevant to the Commission’s Phase 1 investigation.

PART XI|—THIRD PARTY CONTACT DETAILS
16.—(1) Provide contact details for—
(a) the competitorsidentified under part IX ;
(b) each of the parties’ top five customers in each of the affected markets ;
(c) the recent and potential entrantsidentified under 13.3b ;
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(2) Tothe extent applicable, provide contact detailsfor relevant suppliers
providing an estimate of the annual value and/or volume of purchases.

(3) To the extent applicable, provide contact details for each of the
companiesthat the merger parties consider are likely to enter and expand into
any of the Affected Markets.

(4) Provide the name and contact details, including address, and email
address and telephone number, of —

(a) any relevant regulatory authorities covering theindustry in which the
merger parties overlap, have a vertical relationship, or supply related
product(s)/service(s).

(b) any trade associations which cover the industry in which the merger
parties overlap, have a vertical relationship, or supply related product(s)/
service(s).

ParT XI11—REASONED SUBMISSION

17. Provide merger parties’ views or submissions on the overall impact
of the merger on competition in the market buttressing thelegal and economic
basesthat support the merger including on theissues of market definition, the
counterfactual, the merger factors under section 94(2) of the Act, efficiency
and public interest considerations and theories of harm.

ParT XIV—DECLARATION

Declaration

This Declaration must be signed by a duly authorised person or on behalf of
each of the merger parties—

| declare that, to the best of my knowledge and belief, the information
given in response to the questions in this Notice is true, correct, and
complete in all material respects.

| understand that:

It is a criminal offence under section 112 of the Federal Competition and
Consumer Protection Act, 2018 for a person knowingly to supply to the
Commission information which is false or misleading in any material
respect. This includes supplying such information to another person or
any officer of the Commission knowing that the information is to be used
for the purpose of supplying information to the Commission;



The Commission shall reject any Notice if it is discovered that it
contains information which is false or misleading in any material
respect ;

The Commission conducts both Phase 1 and Phase 2 investigations.
In the event that the merger is referred for a Phase 2 investigation,
information provided to the Commission during the course of the Phase
1 investigation will also be used for the Phase 2 investigation ; and

The Commission will publish to the public some information described
in this Notice, and the fact that the merger has been notified, as prescribed
by the Act.

Sgned :
Name: (bloCK TEITers) .....cevviiiiiiiiiiee e
Position: (bloCK [€tters) .....ccveeeriiiiii e

In addition to the above Declaration, the Declaration below should also be
signed by aduly authorised person or on behalf of each of the merger parties
if the undertakings are appointing legal representatives:

I confirm that the representative(s) (if any) named in reply to question
1(b) is/are authorised for the purposes of proceedings related to the
arrangements described under question 2 to act on behalf of the merger
parties respectively specified in response to question 1(b) of this Form/
Guidance Note. | hereby specify the address of the representatives named
in reply to question 1(b) as an address at which [name of merger party]
will accept service or take receipt of documents.

Sgned :
Name: (BloCK Teters) ...ouvviiviieeii e
Position: (DIOCK [ELErS) ......cceeviviiiiiiiiee e
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Purpose of
this Report.

Decisiond
Report.

Additional
Conddardions

FeperaL CoMPETITION AND CONSUMER PrRoTECTION AcT 2018

MEerGER ReviEW ReEGULATIONS 2020
Form 3
(Form oF DEcisioNAL REPORT)
PrReAMBLE

1—(1) ThisReport isissued pursuant to Section 97 (1)(b) of the Federa
Competition and Consumer Protection Act 2018 (“the Act”).

(2) Upon its conclusive review of the merger as notified by merger
parties, the Commission hereby issuesthis decisional report in respect of the
proposed merger.

2—(1) The Commission has reviewed the merger with Case Number
[.] notifiedon[.] by [.]

(2) Thedecision of the Commission regarding the proposed merger isas

follows—
[ ] Merger Approved

[ ] Merger Approved Subject To Conditions
[ ] Merger/implementation of Merger Prohibited

3.—(1) Wherethe Commission either approvesthe merger conditionally
or prohibitsthe merger, it will provide written reasonsin accordance with the
Merger Review Regulations.

(2) Pursuant to Section 99 of the Act, the Commission may revoke its
decisionto approveor conditionally approve amerger for the reasons contained
therein.

Mape at Abuja this............... (07 VAo S , 2020

MR BABATUNDE |RUKERA
Executive Vice Chairman



FeperaL ComPETITION AND CONSUMER ProTECTION AcT 2018

Application pursuant to Regulation 9 of the Merger Review Regulation
2020 in order to assess whether the contemplated transaction, constituting the
subject of this form (“Transaction”) complies with the Federal Competition

MEerGER ReviEW REGULATIONS 2020

Form 4

(AprLICATION FOR NEGATIVE CLEARANCE)

and Consumer Protection Act 2018.

DEescripTION OF PARTIES

1.—(1) Provide the following information for the applying

undertaking(s)—
Nameof Telephone Share | membersof Externa
Undertaking | Address ande-mail, | Distribu-| theBoard | Represen-
Entity Website tion% | of Directors tive

(2) Providethefollowinginformationif theApplicationisbeng presented

by an external representative :

Name and Surname

Address

Telephone and E-mail

(3) Provide the following information for each undertaking which is

either a party to or within the scope of the Transaction :

Name of Undertaking

Address

Nature of Business
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(4) Provide the following information of an authorised person of each
undertaking which is either aparty to or within the scope of the Transaction :

Name of
Undertaking/
Entity

Name of
theUn-
authorised
person

Position of
authorised
person

Address

Telephone
and e-mail

Information
regarding the
Group.

(5) Forthe purposesof thisform, group relation standsfor thefollowing

circumstances :

*

Possession of more than half of the capital or the commercial assets of

another undertaking ; or

Being authorised to use more than half of the voting rights of another
undertaking ; or

Being authorised to appoint more than half of the members of the board
of directors, board of supervisors or legally representing bodies of an
undertaking ; or

Having the right to manage/ control the activities of another undertaking.

If the undertaking(s), which is/are party to the Transaction belong to agroup,
providethefollowing informationinrelationto thegroup :

Name

Sector/Industry

Turnover




2—(1) Provide information on the nature, scope and purpose of the
Agreement or Transaction.

(2) Does the Transaction include any arrangements or effects
prohibiting its partiesto take independent commercial decisions concerning
matters such as—

» purchase or sale prices, discounts or other commercial conditions,

 the amount of goods or services that would be produced or distributed,

« technical developmentsor investments,

» selection of markets or sources of supply, purchases or sales to/from
third parties,

» implementing similar termsto the supply of equivalent goods or services,

« offering different services together or separately.

Provide information regarding provisions of any such arrangement and
their potential effects.

(3) If undertaking a minority acquisition, provide an assessment of the
factors provided under Regulation 6 of the Merger Review Regul ations 2020.

3. Relevant market iscomprised of relevant product market and relevant
geographic market. All goods and/or services deemed by the consumer as
substitutablein respect of quality, pricesand intended use constitute the relevant
product market.

The factors listed below may be considered while defining the relevant
product market :

« the degree of physical similarity between the products;;

* intended uses of the products;;

 price differences between two products;

 for producers or consumers the cost for switching from one product
to the other ;

e consumer preferences.

Distinct territories such asstatesor citiesor nationwide, wheretherelevant
undertakings are active for the supply and demand of their products and
services, where the conditions of competition are sufficiently homogenous
and especially where the conditions of competition are significantly different
of the adjacent territories constitute the relevant geographical market.

The factors listed below may be considered while defining the relevant
geographic market :

« structure and qualities of the products,

» existence of entry barriers or consumer preferences,

 dgignificant differencesin market shares of undertakingsor major price
differences between the adjacent territories, and

* transportation costs.
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Information
regarding
Parties,
Competitors
and
Customers
inthe
Relevant
Product
Market.

(2) In the light of the abovementioned information, define the relevant
product market(s) affected by the Agreement/ Transaction, which, in your
opinion, the Commission’s assessment of thisApplication should be based on.
Answers should clarify how the abovementioned factors are considered. In
addition to the relevant product market(s), identify goods and services that
could be affected directly or indirectly from the Agreement/ Transaction.

(2) Definetherelevant geographic market(s) affected by the Agreement/
Transaction, on which, in your opinion, the Commission’s assessment of this
Application should be based on. Answers should clarify how the
abovementioned factors are considered.

(3) For each party, identify every undertaking that belongs to the same
group of companies and is active in the abovementioned relevant product
market as well as in the downstream and upstream markets.

4. (When answering the following questions consider the whole group
of companies that the parties belong).

(1) For thelast three years provide information regarding market shares
of the whole group of companies that the parties belong to in the relevant
product market and relevant geographic market. (Market shares for the
answers provided under this question can be calculated by considering sales
value (interms of Naira) or salesvolume. The salesvalue (in terms of Naira)
or thetotal size of the market with regard to sales volume and the sales values
(interms of Naira) or sales amount of each of the partiesin this extent of the
market that are used for the cal cul ation of the market share shall be provided.
The sources of theseinformation (e.g. official statistics, studiesof independent
research companies, hypothetical estimates etc.) should be also indicated and
the copies of the relevant pages of these sources should be also submitted.)

(2) Provide the following information regarding the five largest
competitors of the partiesin the entire relevant market(s) :

Name-Title Address Telephone Name of the | Market Share
and fax Authorised | inthe Entire
Numbers Person Relevant

Markets




(Thesourcesof theinformation (e.g. official statistics, studies of independent research
companies, hypothetical estimates etc.) should be also indicated and the copies of
the relevant pages of these sources should be also submitted, when providing
competitors’ market shares.)

(3) Provide information regarding the five largest customers of each

party in the entire relevant market(s) :

Name-Title Address Telephone Name of the
and fax Authorised Share
Numbers Person

5—(1) Which factors affect entry to relevant product market(s) ? In

other words, what are the barriers to enter into this/these relevant product
market(s) ? While responding to this question, the following factors should be
considered where appropriate :

Legal entry barriers (requirement of authorization, requirement of
complying with particular standards, legal or regulatory controlsetc.) ;
Raw material supplies;

Scope and duration of supply and distribution agreementsin the market ;
Importance of research and devel opment activitiesand particul arly patent,
know-how and other rights and relevant licenses in the market ;
Existence of economies of scale/ scope in the market ;

Total cost of entry asasignificant competitor (investment, research and
devel opment, setup of adistribution system, advertisement costs etc.) ;
Installed capacity and capacity usage rates.

(2) Which factors are affecting the entry to the relevant geographic

market(s) ? While responding this question, the following factors should be
considered where appropriate :

» Transportation costs,

» Sufficiency of existing distribution and retail options,

» Legal commercial barriers such as tariff, quota and import ban,
» Specificationsor technical requirements,

» Procedures for purchase and supply of goods,

» Consumer preferences regarding existing brands or products.
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Declaration.

(3) Was there an undertaking that newly entered the relevant market
within the last three years? If so, provide name, address, telephone and fax
numbers and approximate market shares in relevant market(s), as well as
name and surname of an authorized person of thisundertaking to be contacted.

6.—(1) If you are applying for anegative clearance, explain the reasons
for an assessment under Regulation 9(2) of the Merger Review Regulation
for negative clearance. Explain by including the reasons why the Agreement/
Transaction doesnot havealikely impact of preventing or lessening competition
directly or indirectly in a particular market for products or services.

6.2.1. Specify in which aspects the Transaction provides or will provide
new devel opment and improvement or economic or technical development in
the production or distribution of goods and offering of services. Parties' studies
regarding such favorable effects need to be explained and annexed to the
Application.

6.2.2. Specify how the consumers will benefit from the developments
and improvementswill result from the Transaction.

6.3. Provide other issuesthat you would like to state about the Transaction.
7. Inaddition to information provided above—

(1) Enclose a copy of the final version of all documents relating to the
Transaction together with its annexes.

(2) Enclosethe annual reports showing parties’ activities, balance sheets,
income statements and accounts for the last three years.

(3) Providethe plans, market researches and relevant studies conducted
by the parties or third parties containing information such as market and
competitive conditions, existing and potential competitors.

8. This Declaration must be sighed by a duly authorised person or on
behalf of each of the merger parties :

| declare that, to the best of my knowledge and belief, the information
givenin responseto the questionsin thisNoticeistrue, correct, and complete
inall material respects.

| understand that :

It isa criminal offence under section 112 of the Federal Competition
and Consumer Protection Act, 2018 for a person knowingly to supply to
the Commission information which is false or misleading in any material
respect. This includes supplying such information to another person or
any officer of the Commission knowing that the information is to be used
for the purpose of supplying information to the Commission ;



The Commission shall withdraw its clearance if it is discovered that
any submission contains information which is false or misleading in any
material respect ;

The Commission may publish to the public some information
described in this Notice.

Sgned :
Name: (blOCK TEITers) .....c.evviiiiiiiiiiee e
Position: (DIOCK [ELErS) ......cceeviviiiiiiiie e

In addition to the above Declaration, the Declaration below should also be
signed by aduly authorised person or on behalf of each of the merger parties
if the undertakings are appointing legal representatives.

I confirm that the representative(s) (if any) named in reply to question
1(b) is/are authorised for the purposes of proceedings related to the
arrangements described under question 2 to act on behalf of the merger
parties respectively specified in response to question 1(b) of this Form/
Guidance Note. | hereby specify the address of the representatives named
in reply to question 1(b) as an address at which [name of merger party]
will accept service or take receipt of documents.

Sgned :
Name: (BloCK Teters) ...ouvvviviieeii e
Position: (DIOCK [ELErS) ......cccveiviiiiiiiiie e

MapE at Abujathis 20th day of November, 2020.

BABATUNDE |RUKERA
Executive Vice-Chairman/Chief ExecutiveOfficer
Federal Competition and Consumer
Protection Commission
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