BUSINESS DAY

C002D5556

NEWS YOU CAN TRUST I TUESDAY 29 MAY 2018

Insight
CAMA Bill – Ambitiously leapfrogging Nigerian company law over three decades of stagnation
OZOFU ’LATUNDE OGIEMUDIA &
CHRISTINE SIJUWADE

T

he Companies
and Allied Matters Act (Chapter C20) Laws of
the Federation
of Nigeria 2004 (“CAMA”)
was initially made law in
Nigeria in 1990 as a decree
of the military government.
It was modelled on the
English Companies Act
1985. Since its inception,
there have been no significant amendments to
the CAMA, notwithstanding that England has, over
the past three decades,
amended and replaced
its own Companies Act.
Nigerian companies have,
essentially, relied on a 28year old law to govern the
way businesses operate
in our dynamic and exponentially evolving global
community.
This is all set to change
if the Companies and Allied Matters Act (Repeal
and re-enactment) Bill
(“Bill”), which was passed
by the Senate on 15th May
2018, is passed into law in
its current form. The Bill
is intentionally ambitious.
Drawing on lessons learnt
from other jurisdictions,
but taking into account the
peculiarities of the Nigerian market, the Bill seeks to
address the various shortcomings of the CAMA and,
if passed, will leapfrog our
companies’ law over three
decades of stagnation. The
intended upshot is laudable as it will give Nigerian
businesses and organisations the tools they need
to operate and compete
efficiently, with the overall
objective of positioning Nigeria as a hub for entry into
the African market.
A g a i n s t t h i s b a c kground, some of the significant innovations of the
Bill are highlighted below.
r" NPSF JODMVTJWF $"$
board - the board of the
Corporate Affairs Commission (“CAC”) will now
include a representative of
the Institute of Chartered
Secretaries and Administrators of Nigeria, and
the Nigerian Association
of Small and Medium Enterprises. This will give
professional company secretaries, who deal with the
CAC regularly, and Micro,
Small and Medium Enterprises (“MSMEs”), an opportunity to be heard and
to contribute to improving
the efficiency of the CAC
as an agent for facilitating
the ease of doing business
in Nigeria. The Association
of National Accountants of
Nigeria will also, in collaboration with the Institute of
Chartered Accountants of
Nigeria, have a representative on the board.
r%FDSJNJOBMJTJOH PGfences under the CAMA – In

the CAMA, there are more
than a hundred criminal offences, all of which attract a
nominal monetary penalty
or a term of imprisonment
upon conviction. In the
Bill, there are 32 criminal
offences. Most offences
under the Bill are now administrative offences that
the C AC is empowered
to penalize through fines
determined by the CAC. In
relation to the offences that
remain criminal, the courts
are given the discretion to
determine the quantum of
fines and the duration of
sentences. These changes
will make it easier to penalize breaches of the law,
and consequently, encourage compliance. In addition, the move away from
specifying the quantum of
fines in the law will make
it easier to increase those
fines to reflect economic
realities.
r4JOHMFNFNCFSBOEEJrector companies – MSMEs
are the powerhouse of the
Nigerian economy, collectively employing about 60
million Nigerians, yet only
about 14% of them are registered under the CAMA .
It is therefore important to
encourage small businesses by making it possible
for sole proprietorships to
register as companies and
benefit from the limited
liability that incorporation
confers. Under the Bill,
small companies can have
a single shareholder and
director.
r$PNQBOJFT MJNJUFE CZ
guarantee – Three significant changes have been
made in relation to companies limited by guarantee.
First, the requirement for
the approval of the Attorney-General of the Federation for the registration of
such companies has been
deleted and replaced with
a duty on the CAC to cause
the application to be advertised in 3 (three) national
newspapers. Secondly, a
framework for the conversion of companies limited
by guarantee to companies
limited by shares has been
introduced. Thirdly, the
aggregate amount guaranteed by the members of this
type of company has been
increased from N10,000 to
N100,000.
r5FNQMBUFT GPS DPOTUJtutional documents – The
CAC has been given the
power to issue regulations
amending the templates of
constitutional documents
in Table A of the Bill. This
will ensure that the form
of constitutional documents can be amended as
required without the need
for an amendment of the
Act itself.
r4UBUVUPSZ SFDPHOJUJPO
of CAC’s electronic processes - Section 31 provides
for submission of applications for reser vation of
names through electronic

means. This amendment
brings the provision in line
with 21st century technological solutions, some of
which have already been
implemented at the CAC.
r$PNQBOZ TFBMT m 5IF
use of company seals by
Nigerian companies will
become optional.
r5SVTUTm5IFQSPWJTJPOT
of Section 86 of the CAMA
that prohibit the recognition of trusts over shares
was left out of the Bill. The
effect of this is that companies may recognise any
trust in respect of shares,
and a notice of trust over
shares may also be filed at
the CAC.
r%JTDMPTVSF PG 1FSTPOT
with Significant Control –

thorised share capital –
One of the most significant
amendments made by the
Bill is its replacement of
the concept of minimum
authorised share capital
with minimum issued
share capital. In line with
changes made in other
jurisdictions such as England, a company is no
longer required to have an
authorised share capital
that specifies the limit on
the maximum amount of
shares a company can allot. The rationale behind
this is clear – the requirement for a company to
pay stamp duty and CAC
f i l i ng f e e s w h e n e ve r i t
creates or increases its
authorised share capital,

The Bill introduces company
voluntary arrangements and
administration into Nigerian
company law. With this, the
insolvency regime in Nigeria has a
dual aim: saving viable
businesses and ensuring that
non-viable businesses can
efficiently exit the market
Under the Bill, both private
and public companies are
to be notified of the acquisition, or divestment of
shares amounting to 5% or
more of the issued share
capital of the company.
The threshold under the
CAMA for this disclosure
is 10% and applies only to
public companies. These
changes are aimed at increasing transparency and
combating asset shielding.
r3FQMBDFNFOU PG BV-

notwithstanding that all
the shares might not be allotted, amounts to a frontloading of costs. The Bill,
therefore, has removed the
concept of an authorised
share capital and replaced
it simply with a minimum
issued share capital. Thus,
provided a company has
met the minimum issued
share capital, it would have
complied with the requirements of the Bill. Whenever
a company wishes to is-

sue more shares, it simply
passes a resolution to do so,
issues the shares, and pays
the applicable stamp duty
and CAC ﬁling fees only in
respect of the additional
shares issued.
In addition, under the
CAMA, the minimum authorized share capital for a
private company is N10,000
and for a public company,
N500,000. Under the Bill,
a private company must
have a minimum issued
share capital of N100,000
while for a public company,
the minimum issued is N2
million. A quarter of the
issued share capital must
be paid up.
r3FEVDUJPO PG 4IBSF
Capital - The CAMA treats
private and public companies alike with respect
to the process by which
they may reduce their share
capital. In order to ease the
process of doing business,
private companies under
the Bill may reduce their
share capital if they pass a
special resolution to that
effect, without the added
burden of applying to court
for a confirmation of the
reduction.
r*TTVFPG4IBSFTBUB%JTcount – The issue of shares
at a discount is unlawful
under the Bill. The rationale
for this is that the nominal value of the shares of
most Nigerian companies
is so low that the provision
for issuance of shares at a
discount is virtually redundant.
r"DRVJTJUJPO CZ B DPNQBOZPGJUTPXOTIBSFTm1SJvate and public companies
will be permitted to buy
back their shares subject to
certain conditions, which
are outlined in section 185
of the Bill.
r 5 S F B T V S Z  4 I B S F T  m
Treasury shares are formally recognised, deﬁned,
and provided for in the Bill.
r1SPIJCJUJPO PG JS SFdeemable preference
shares – The Bill prohibits
the issuance of irredeemable preference shares,
so that companies always
have the option of redeeming any preference shares
that they issue.
r&MFDUSPOJDUSBOTGFSTPG
shares are now expressly
permitted in the Bill. The
languag e of the C AMA
required a physical document to be provided, but
this has now b e en addressed by the Bill.
r1SJPSJUZPG'JYFE$IBSHF
over Floating Charge – Under the CAMA, the priority
of a fixed charge over a
floating charge is subject
to the holder of the fixed
charge having “actual notice” of a negative pledge.
The term “actual notice”
as used in the CAMA was
not defined, and it was difficult to prove when a party
had actual notice. Under
the Bill, “actual notice” has
been replaced by “notice”,

thereby making it possible
to prove that a party has
received notice of a negative pledge that has been
filed at the CAC.
r4NBMMDPNQBOJFTm5IF
parameters by which a
small company is defined
have been adjusted to reflect the reality of SMEs
in Nigeria. The effect of
this is that more SMEs will
qualify as small companies
under the Bill and, accordingly, will benefit from the
concessions given to small
companies under the Bill
such as the exemption
from audits and from the
requirements to hold annual general meetings and
have a company secretary.
Under the Bill, a small
company is a private company, at least 51% of the
shares of which are held
by its directors, and which
has a turnover of not more
than N120,000,000 and net
assets of not more than
N65,000,000 and which
does not have any foreigner, government or government corporation as a
shareholder. The thresholds under CAMA for the
turnover and net assets of
a small company are N2
million and N1 million,
respectively.
r$PNQBOZ SFTDVF QSPcedures - The Bill introduces company voluntary
arrangements and administration into Nig er ian
company law. With this,
the insolvency regime in
Nigeria has a dual aim :
saving viable businesses
and ensuring that nonviable businesses can efficiently exit the market.
r/FUUJOH m 5IF #JMM JOtroduces netting provisions as a means of mitigating credit risks associated with over-the-counter
derivatives, thereby promoting financial stability
and investor confidence
in Nigeria.
r-JNJUFE 1BSUOFSTIJQT
BOE-JNJUFE-JBCJMJUZ1BSUnerships can now be registered within the framework of the federal companies Act. This will resolve a
lot of concerns for private
equity funds and other
investment funds seeking
to establish a local entity
in Nigeria as a partnership.
1SJPSUPUIF#JMM TVDIQBSUnerships could only be set
up in Lagos State.
The Bill is another step
in the right direction as the
Nigerian Senate continues
to work towards legislative
reform that will further
boost investor confidence
in Nigeria.
Ozofu ’Latunde Ogiemudia (partner) and Christine
Sijuwade (Managing Associate) at Udo Udoma & BeloOsagie, were members of the
Technical Advisory Committee that advised on the Bill.
Ozofu was the chairperson
of the committee.
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